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Vide order dated 14.12,2020 this Tribunal has

already been rejected Misc. Application No. 45L120 filed by

Appellant seeking waiver of requirement of pre-deposit in

compliance of Proviso to Section a3(5) of Real Estate

(Regulation and Development) Act, 2016 (for shott, the

RERA). Consequently, matter was kept for hearing the parties

on the limited point of deciding quantum of amount to be

deposited as per the aforesaid Section for entertaining the

Appeal. After hearing the parties, this order is being passed

accordingly.
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2. Learned counsel for Promoter, the Appellant, argued

that the orders dated 06.01'2020 read with 13'01'2020

(jointly referred as the impugned orders) passed by

Adjudicating Officer (AO) are without jurisdiction in view of

the order passed by this Tribunal in the case of Pankaj

Agarwal & Anr. Vs. Real Gem Buildtech Pvt. Ltd. in

Appeal No. AT006000000052542 dated 31.08.2020'

He argued that it is well settled law that any order passed

without jurisdiction over subject matter is a nullity and ab-

initio void, Therefore, the decree as per impugned orders for

effecting recovery by AO lacking jurisdiction is a nullity and so,

being incapable of execution cannot be given any effect'

He also argued that order dated 26.04.2018 sought

to be executed by complainant Allottees does not survive in

view of the order passed by this Tribunal on 17.10.2018 as

per consent terms executed by the parties. He further

submitted that mere liberty granted to Respondents by this

Trlbunal vide order dated 10.10.2019 for seeking execution of

order dated 26,04.2018 would not itself mean permission for

execution if the execution of the said order is not permissible

as per law.

3. It is also contended by Promoter that some amount

already paid by Promoter to Allottees is counted against

interest instead of the principal amount contrary to settled

principles and therefore the amount of Rs. 4, 30, 39,763

calculated as payable by Respondents is not factually correct.

Learned counsel for Promoter also alleged that in the
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execution proceedings Allottees have suppressed the facts

regarding settlement between the parties based on consent

terms and therefore they cannot claim an equitable relief' In

view of these submissions, learned counsel for Appellant

submitted that no amount is required to be deposited under

Section 43(5) of RERA in this matter and therefore Appellant

cannot be directed to pre-deposit any amount for entertaining

the Appeal.

4. Learned counsel for Respondents submitted that as

already held by this Tribunal in order dated 14.12.2020 in view

of various case law, this Tribunal has no jurisdiction to waive

the mandatory requirement as per proviso to Section a3(5) of

RERA. He further submitted that as per the warrants of

recovery issued vlde impugned orders based on order

26.04.2018, Appellants are required to pay amount of Rs.

4,30,49,7691- which is arrived at after giving due credit to

amount already paid by Promoter. He submitted that this is

the decretal amount ordered in execution and therefore

pressed for maximum amount to be deposited by Appellant.

He also submitted that considering the Promoter's stand in the

Writ Petition (L) No, 5332 of 2020 that it was facing financial

difficultles, itis likely that Promoter may evade his liabilities or

run away from its obligations to Respondents herein and

therefore Promoter be made to pay the entire amount as per

impugned orders.
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6. Learned Counsel for Promoter has sought to agitate

that the impugned orders are nullity as the AO had no

jurisdiction to pass the same orders, In this regard, it may be

observed that in the judgment of M/s Landmark

Apaftments (supra), the Hon'ble Punjab and Haryana High

Court rejected the contention that where the ground of

appeal was that the order of the Authority lacked jurisdiction

since the complaint would lie only before the AO, the condition

of pre-deposit would not apply. The Couft also affirmed the

view taken by learned single Judge of the said Court in the

Janata Land Promoters Pvt, Ltd. V. Abhimanyu Singh
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5. On considering the submissions of the parties, it is

observed and reiterated, as held by this Tribunal in order

dated L4.t2.2020 while rejecting the plea of Appellant for

waiver of pre-deposit that this Tribunal cannot entertain the

Appeal without compliance of Proviso to 43(5) of RERA and

has no power or jurisdiction to waive the said mandatory

compliance. The said view taken by this Tribunal is well

supported by landmark judgments of Division Bench of Punjab

and Haryana High Court in the cases (i) CWP Nos. 14263

and 14689 of 2020 (M/s. Landmark Apaftments Ptrt.

Lt. V. Union of India dated 06.10,2O2O), (ii) CWP No.

381/S4 of 2018 and other connected matters (Experion

Developers Pvt. Ltd. v State of Haryana and others,

dated 16.10.2020) and (iii) CWP No. 8548 of 2020 and

other connected matters (Janata Land Promoters Pvt.

Ltd. V. Union of India, dated 16.10.2020).
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7. In the light of above observations, various

contentions made as above by Promoter with regard inter alia

to lack of jurisdiction of the Authority who passed the

impugned orders pertain to merits of the case. As held by the

Hon'ble Punjab and Haryana High Court as above, the said

contentions and submissions can be gone into or considered

only after entertaining the Appeal following the compliance of

pre-deposit. Until the compliance is made by depositing the

amount as may be directed by this Tribunal, the Appeal cannot

be entertained as per aforesaid provisions of RERA.

Consequently, the contentions of the Promoter as above

cannot be acceded to and hence rejected.
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Vinayak, 2020 (1) RCR (Civil) 160 holding that even in a

case where 'the Appellate Authority proceeds to decide the

appeal on the ground of maintainability of the proceeding

before the RERA Authority, that will also amount to hearing

and taking a decision in the appeal"and that "the promoter

would be llable to deposit the pre-requisite amount as per

proviso to the Section a3$) of the Act". The aforesaid

observations are obtained from para 11 of the judgment in the

case of Experion Developers (supra).

8. As per rejoinder of Respondents in response to reply

of Promoter, Respondents based on order dated 26.04.20Lg

have submitted calculations of the amount which is sought to

be recovered vide impugned orders. The said amount appears

to the tune of Rs. 4,30,49,763l-. Keeping in view overall facts
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ORDER

(i) Appellant is directed to deposit 30% of the

payable amount of Rs. 4,30,49,7631- on or

before 15,02.2021.

(ii) Failure to deposit the amount as above within the

given period shall lead to dismissal of the Appeal

without further consideration for non-compliance

of proviso to Section 43(5) of RERA'

(iii) Stand over to L6.02.2021 for compliance as

above.

(iv) Interim stay granted earlier to contlnue till

L6.O2.2OZI and shall cease to exist in case of

non-compliance as above.

(v) Learned counsel for Appellant at the time of

pronouncement seeks stay to the above order for

deposit, Considering that the detailed reasoned

order rejecting waiver of pre-deposit is already

passed by this Tribunal on 14.12.2020 and

pursuant thereto the above order is passed only

to prescribe quantum of amount for pre-deposit,

request for staying the above order is rejected'

(s.s.
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and circumstances of the case as submitted on record, we feel

it appropriate to pass the order for depositing the amount as

under.


